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ABSENTEEISM
Automatic termination clauses, 19:8
Contact with Employees during
Leaves of Absence, 19:12
Duty to accommodate by
granting seniority accrual, 19:6
tolerating absence, 19:5
Frustration, doctrine of, 19:2, 19:7
Innocent absenteeism, doctrine of,
19:2,19:7
Last chance agreements, 19:9
Leaves of absence not appropriate
accommodation, 19:10
Modified hours, shifts and
schedules, 18:1 to 18:4

ACCOMMODATION
See also ABSENTEEISM, DISCI-
PLINE, DUTY TO ACCOM-
MODATE, REMUNERA-
TION, UNDUE HARDSHIP
Described, 1:4
Forms of
assistive equipment or devices,
21:1,21:2
child care, 23:1, 23:2
during hiring process, 16:1
granting seniority accrual, 19:6
modified dress policies, 25:1,
25:2
modified hours, shifts, schedules,
18:1 to 18:4
modified tasks, 17:1 to 17:4
modified workplace and environ-
ment, 22:1, 22:2
overview, 1:4
remuneration
see Remuneration
tolerating absence, 19:5

ACCOMMODATION—Cont’d
Forms of—Cont’d
training, 20:4, 24:1, 24:2
transfers, 20:1 to 20:6

AGE

See PROHIBITED GROUNDS OF
DISCRIMINATION

ARBITRATORS

Jurisdiction to interpret and apply
human rights legislation, 8:18

BENEFITS
See REMUNERATION

CREED

See PROHIBITED GROUNDS OF
DISCRIMINATION

CRIMINAL RECORD

See PROHIBITED GROUNDS OF
DISCRIMINATION

DEFENCES TO
DISCRIMINATION CLAIMS
Bona fide occupational requirement
defence
generally, 7:1
accommodation principles under
Meiorin, 7:20
burden of proof on defendant or
respondent, 7:16, 7:17 to
7:20
duty to accommodate as constitu-
ent element of, 3:1, 7:16,
7:17 to 7:20
standard of proof is balance of
probabilities, 7:16, 7:17 to
7:20
test for, post-Meiorin, 7:17 to
7:20
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DEFENCES TO

DISCRIMINATION CLAIMS
—Cont’d
Bona fide occupational requirement
defence—Cont’d
test for, pre-Meiorin, 7:16
Jurisprudential treatment of statu-
tory defences important to
consider, 7:1
Procedural defences, 7:1
Statutory provisions concerning, by
jurisdiction
Alberta, 7:7
British Columbia, 7:6
Federal, 7:2
Manitoba, 7:9
New Brunswick, 7:12
Newfoundland and Labrador,
7:15
Northwest Territories, 7:3
Nova Scotia, 7:13
Nunavut, 7:5
Ontario, 7:10
Prince Edward Island, 7:14
Quebec, 7:11
Saskatchewan, 7:8
Yukon Territory, 7:4

Strict and narrow construction of,
7:1

DISABILITY

See PROHIBITED GROUNDS OF
DISCRIMINATION

DISCIPLINE

Duty to accommodate, impact on
employer right to, 26:1, 26:2

DISCRIMINATION

As comparative concept, 5:17, 5:18,
27:2
Burden of proof on complainant,
5:18
“But for” test rejected, 27:2
Categories of
generally, 5:19 to 5:23
adverse effect and direct, 5:20

DISCRIMINATION—Cont’d

Categories of—Cont’d
harassment, 5:22
systemic, 5:21
unified approach to categories
under Meiorin decision,
5:23
Defences to discrimination claims
see DEFENCES TO
DISCRIMINATION
CLAIMS
Definition of, importance of statu-
tory language and context, 5:1,
5:17, 5:18
Definition of, under Andrews deci-
sion, 5:17
Developments in jurisprudential
treatment of, 5:18
Dignity, related concept of, 5:1,
5:18
Dominant jurisprudential approach
to, 5:17
Equality, related concept of, 5:1,
5:17
Intention not required to prove
discrimination, 5:17
Prohibited grounds of

see Prohibited Grounds of

Discrimination
Statutory provisions concerning, by
jurisdiction

Alberta, 5:8

British Columbia, 5:7

Federal, 5:3

Manitoba, 5:10

New Brunswick, 5:13

Newfoundland and Labrador,
5:16

Northwest Territories, 5:4

Nova Scotia, 5:14

Nunavut, 5:6

Ontario, 5:11

Prince Edward Island, 5:15

Quebec, 5:12

Saskatchewan, 5:9
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DISCRIMINATION—Cont’d
Statutory provisions concerning, by
jurisdiction—Cont’d
Yukon Territory, 5:5

DUTY TO ACCOMMODATE
Application in hiring and to
probationary employees, 16:1,
16:2
Described, 1:1 to 1:4, 3:1
Procedural component of
generally, 7:20
duration of, 14:13
employee’s duties, 14:2 to 14:5
employer and union duties, 14:6,
14:11, 14:12
Purpose of, 1:1
Sources of, overview, 1:2, 2:1, 2:2,
9:1,10:1, 10:2

EMPLOYEE
See also EMPLOYMENT

Duties in search for and
implementation of accom-
modation, 14:2 to 14:5

Morale of employees, 13:20, 20:5

EMPLOYER
See also EMPLOYMENT

Duties in search for and
implementation of accom-
modation, 14:6, 14:11, 14:12

Related employers, 13:8, 13:12

EMPLOYMENT

Employment interpreted broadly,
4:2,4:6,4:7

Employment under human rights
legislation, 4:2 to 4:15

Federal jurisdiction, 4:2

Limits on scope of under human
rights jurisprudence, 4:2, 4:6,
4:7

Statutory provisions concerning, by
jurisdiction
Alberta, 4:7
British Columbia, 4:6

INDEX

EMPLOYMENT—Cont’d
Statutory provisions concerning, by
jurisdiction—Cont’d
Federal, 4:2
Manitoba, 4:9
New Brunswick, 4:12
Newfoundland and Labrador,
4:15

Northwest Territories, 4:3
Nova Scotia, 4:13
Nunavut, 4:5
Ontario, 4:10
Prince Edward Island, 4:14
Quebec, 4:11
Saskatchewan, 4:8
Yukon Territory, 4:4

ESSENTIAL DUTIES
Generally, 14:10

EVIDENCE
See UNDUE HARDSHIP

FAMILY STATUS

See PROHIBITED GROUNDS OF
DISCRIMINATION

FUNCTIONAL ABILITIES
ASSESSMENT
Generally, 14:8

HUMAN RIGHTS LEGISLATION
Arbitrators’ jurisdiction to interpret
and apply, 8:18
Interpretation of
generally, 3:3 to 3:7
broad and purposive interpreta-
tion required, 3:6
compensatory, non-punitive
nature, 3:5
persuasive value of human rights
policies and guidelines, 3:7
primacy over contracts, 3:4
primacy over other statutes, 3:3
Jurisdiction of other statutory
adjudicators to interpret and
apply
generally, 8:19 to 8:24
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HUMAN RIGHTS LEGISLATION
—Cont’d
Jurisdiction of other statutory
adjudicators to interpret and
apply—Cont’d
employment standards adjudica-
tors, 8:20
labour relations boards, 8:22
occupational health and safety
adjudicators, 8:21
police service boards, 8:23
Overview, 3:1
Procedure under, 8:2
Purpose of, 3:2
Remedies under, by jurisdiction
generally, 8:3
Alberta, 8:9
British Columbia, 8:8
Federal, 8:4
Manitoba, 8:11
New Brunswick, 8:14
Newfoundland and Labrador,
8:17
Northwest Territories, 8:5
Nova Scotia, 8:15
Nunavut, 8:7
Ontario, 8:12
Prince Edward Island, 8:16
Quebec, 8:13
Saskatchewan, 8:10
Yukon Territory, 8:6

LAST CHANCE AGREEMENTS
Generally, 19:9

MARITAL STATUS

See PROHIBITED GROUNDS OF
DISCRIMINATION

PHYSICAL DEMANDS ANALYSIS
Generally, 14:7

PROHIBITED GROUNDS OF
DISCRIMINATION

Disability
includes transsexualism, 6:6

PROHIBITED GROUNDS OF
DISCRIMINATION—Cont’d
Disability—Cont’d
perceived disability, 6:2, 6:6,
6:10, 6:11
specific types considered in case
law, 6:2, 6:6, 6:7, 6:9, 6:10,
6:12
temporary disabilities, 6:6, 6:10,
6:11
Discrimination illegal only if on
prohibited grounds, 6:1, 6:7
Family status
considered in case law, 6:10
Judicial notice of ancestry, 6:6
Marital status
considered in case law, 6:10
Perceived race, 6:2
Pregnancy or childbirth, 6:2, 6:4,
6:7 to 6:13
Religion
not including political belief,
6:10
specific types considered in case
law, 6:2, 6:6, 6:7, 6:9 to
6:11, 6:13
Sexual orientation read in to legisla-
tion, 6:7
Statutory provisions and case law
concerning, by jurisdiction
Alberta, 6:7
British Columbia, 6:6
Federal, 6:2
Manitoba, 6:9
New Brunswick, 6:12
Newfoundland and Labrador,
6:15
Northwest Territories, 6:3
Nova Scotia, 6:13
Nunavut, 6:5
Ontario, 6:10
Prince Edward Island, 6:14
Quebec, 6:11
Saskatchewan, 6:8
Yukon Territory, 6:4
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RACE
See PROHIBITED GROUNDS OF
DISCRIMINATION

RECORD OF OFFENCES

See PROHIBITED GROUNDS OF
DISCRIMINATION

RELIGION

See PROHIBITED GROUNDS OF
DISCRIMINATION

REMUNERATION
Payment in accommodated duties
commensurate with work actu-
ally done, 27:2
Remuneration as inappropriate
accommodation, 27:4
Requirement to attempt to preserve
pre-accommodation wage rate,
27:2
Special leave pay, 27:3
Work for wages
exceptions, 27:2
requirement of, 27:2

SENIORITY
Disruption of collective agreement,
13:20, 20:5
Duty to accommodate, effect on
seniority accrual, 19:6

SEX

See PROHIBITED GROUNDS OF
DISCRIMINATION

SEXUAL ORIENTATION

See PROHIBITED GROUNDS OF
DISCRIMINATION

STANDARDS, WORKPLACE
Described, 1:1

UNDUE HARDSHIP
Balancing approach required in
assessing, 12:3
De minimus accommodation efforts

do not equal undue hardship,
12:2

INDEX

UNDUE HARDSHIP—Cont’d
Factors considered in assessing
costs, 13:10 to 13:12
evidence of costs, 13:11
level of costs, 13:12
customer preference, 13:25
disruption of collective agree-
ment, 13:20, 20:5
duration of accommodation,
13:22
employee failure to co-operate,
13:23
factors not exhaustive, 13:19
interchangeability of workforce
and facilities, 13:21
interference with business opera-
tion, 13:24
morale of employees, 13:20, 20:5
overview of, 12:1
safety risk
generally, 13:13 to 13:17
evidence of, 13:14
examples considered, 13:17
magnitude of, 13:15
who bears, 13:16
General nature of, 12:1, 12:2
Means of proving or disproving,
13:3
Onus of proof of, 13:1
Purposes of human rights legisla-
tion inform assessment of,
12:1
Standard of proof of, 13:2
impressionistic evidence gener-
ally insufficient, 13:2

UNIONS
See also EMPLOYMENT
Application of human rights legisla-
tion to, 4:2 to 4:15
Duties in search for and

implementation of accom-
modation, 14:6, 14:11, 14:12

WAGES
See REMUNERATION
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WORKERS’ COMPENSATION
LEGISLATION
Adjudication under, 9:4

Duty to accommodate under, 9:2,
9:3
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