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ADVERTISING—Cont’d

Trade-mark—Cont’d

internet
generally, 8:26
framing, 8:28
hyperlinking, 8:29
infringement, 8:27 to 8:29
linking, 8:29

protection
common law, 8:22, 8:24
registered, 8:23
statutory, 8:23 to 8:25
unregistered, 8:22

AGREEMENTS

Advertising, 5:80
Assignments, 5:72
Click-through
generally, 13:3
creating
generally, 13:4 et seq.
automated acceptance, 13:5
drafting, 13:11
electronic signatures, 13:8
formal requirements, 13:6
forming, 13:4
language, 13:10
record retention, 13:9
signatures, 13:7 to 13:8
writing requirements, 13:6
Contractor, 5:81
Contracts law, 13:2
Co-packing, 5:75
Co-promotion, 5:79
Development, 5:77
Distribution, 5:74
Employee, 5:81
Export controls, 11:15
Foreign law
generally, 13:19 et seq.

checklist for controlling exposure to,
13:27

Franchise, 5:73
Government, 5:78
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AGREEMENTS—Cont’d
Information technology, 5:83, 11:15
Joint venture, 5:76
Jurisdiction

Canadian cases, 13:20
online forum selection, 13:25
U.S. cases, 13:22
Legislation
Canadian
generally, 13:12, 13:12 et seq.,
13:14
electronic commerce, 13:12
electronic documents, 13:16
electronic signatures, 13:13
federal, 13:16
personal information, 13:16
provincial, 13:15
private sector
Canadian Marketing Association,
13:18
codes and guidelines, 13:17
internet sales contract harmonization,
13:17
sales contract harmonization, 13:17
Licence, 5:71
Research, 5:77
Review, 5:69 et seq.
Secrecy, 5:29, 5:70
Settlement, 5:82
Sponsorship, 5:79
Strategic alliance, 5:76
Supply, 5:74
Toll manufacturing, 5:75

ANTI-CYBERSQUATTING
CONSUMER PROTECTION ACT
Generally, 14:13

ANTI-SPAM LEGISLATION (CASL)
CASL flowchart, 23:21 et seq.
Compliance, 23:21 et seq.

generally, 23:22
transition period, 23:21
Constitutional considerations, 23:5
Legislative history, 23:2
Liability, 23:13 et seq.
defences, 23:20
directors, officers, agents, 23:19
enforcement agencies, 23:13
injunction, 23:15
intermediaries, 23:18
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ANTI-SPAM LEGISLATION (CASL)
—Cont’d
Liability, 23:13 et seq.—Cont’d
investigation and enforcement, 23:14
offences, 23:17
private right of action, 23:16
Problems addressed by CASL, 23:4
Prohibitions, 23:7 et seq.
alteration of transmission data, 23:11
exemptions, 23:8
express consent, 23:10
implied consent, 23:9
installation of computer program,
23:12
Regulatory oversight, 23:3
Scope of, 23:6
Summary of, 23:1

BLOCKCHAIN

Generally, 24:1

Architecture of, 24:2
blocks, 24:2
distributed ledger, 24:2
hash, 24:2
nodes, 24:2
role of, 24:3
transactions, 24:2

Bitcoin, 24:7

Cryptocurrencies, 24:6 et seq.
Ethereum, 24:8
Introduction, 24:6 et seq.
survey of, 24:9

Proof of ledger, 24:4
external miners, 24:4
payment for, 24:5

Role of architecture, 24:3
application to blockchain, 24:3
introduction to cryptography, 24:3

Security law issues, 24:10 et seq.
definition of securities, 24:12
investment contract test, 24:13

BROADCASTING
Generally, 20:2 et seq.
Broadcasting undertakings, 20:2
Licence, compulsory, 20:12
New Media, 20:4
Statutory framework, 20:3

BUSINESS METHODS
See also PATENTS
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BUSINESS METHODS—Cont’d
Patenting
generally, 4:67
Canada, in, 4:76
defined, 4:68
United States, in, 4:69

CHOICE OF LAW CLAUSES
Hague Convention, under, 19:47
Libel, 7:38
Personal jurisdiction

generally, 19:9
common law, 19:10
e-commerce statutes, 19:12
internet, 19:12
Quebec, 19:11
Prescriptive jurisdiction
generally, 19:31
common law, 19:32
effect of, 19:32
enforceability, 19:32
Quebec, 19:33

statutes applicable regardless of proper
law of contract, 19:32

United States, 19:34

CLICK-THROUGH AGREEMENTS

Generally, 13:3

Creating
generally, 13:4 et seq.
automated acceptance, 13:5
drafting, 13:11
electronic signatures, 13:8
formal requirements, 13:6
forming, 13:4
language, 13:10
record retention, 13:9
signatures, 13:7 to 13:8
writing requirements, 13:6

COMMUNICATIONS

See also BROADCASTING,
RADIOCOMMUNICATION,
TELECOMMUNICATIONS

Generally, 20:1 et seq.

COMPUTER-IMPLEMENTED
INVENTIONS
See also PATENTS
Articles, 4:62
generally, 4:1 et seq.
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COMPUTER-IMPLEMENTED

INVENTIONS—Cont’d
Articles, 4:62—Cont’d
business method, 4:67

see also BUSINESS METHODS

Canada, in, 4:76

case law, 4:64, 4:69, 4:77
claims, 4:3

description, 4:4

European Patent Convention, 4:61

guidelines, 4:53, 4:63, 4:80

non-obviousness, 4:9
principles, basic, 4:34

software, computer-generated, 4:65

subject matter, 4:5
United States, in, 4:35
USPTO Guidelines, 4:53
utility, 4:8, 4:59

CONFLICTS OF LAW

Generally, 19:1 et seq.
generally, 7:36 et seq.
choice of law, 7:38
forum shopping, 7:37
jurisdiction, 7:39

E-commerce, 19:3

Traditional approach, 19:2

CONTESTS

Generally, 8:9
Access, limiting, 8:13
Competition law, 8:17
Criminal law, 8:12
Disclaimers, 8:11
Eligibility, 8:14
Entry

eligibility, 8:14

forms, loss of, 8:20

limited access, 8:13
Governing law, 8:11
Jurisdiction, 8:10
Privacy law

federal, 8:18

Quebec, 8:19
Quebec

privacy law, 8:19

Regie, the, 8:15
Skill-testing question, 8:16
Technical problems, 8:20
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CONTRACTS
See AGREEMENTS

COPYRIGHT
Generally, 1:1 et seq.
Adaptation, 1:16
Author, 1:3
Authorization, 1:65
Cinematographic presentation, 1:18
Commercial action, 1:25
Communication
general right to, 1:19
performers’ rights to, 1:62
Data, protection of
generally, 1:52 et seq.
database, 1:54
data elements, 1:53
Defences
generally, 1:33 et seq.
country not party to treaty, 1:36
expiry of limitation period, 1:39
expiry of term, 1:35
express permission, 1:34
functions, use of, 1:38
ideas, use of, 1:38
implied permission, 1:34
limitation period, 1:39
performers’ rights, relating to, 1:66
protectable, not, 1:40
substantial part, not, 1:37
term, expiry of, 1:35
treaty, country not party to, 1:36
Due diligence
generally, 5:52
database rights, 5:57
follow-up, 5:58
limitations of searches, 5:54
moral rights, 5:55
neighbouring rights, 5:56
types of searches, 5:53
Exemptions and limitations
generally, 1:41 et seq.
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COPYRIGHT—Cont’d
Exemptions and limitations—Cont’d
sound recordings, 1:44
Exhibition
right to, 1:23
Fixation
performers’ rights, 1:60
requirement of, 1:6
Importation
right to, 1:25
Infringement
generally, 1:26 et seq.
analysis of, 1:31
circumvention, 1:30
contributory, 1:29
defences
generally, 1:33 et seq.
country not party to treaty, 1:36
expiry of limitation period, 1:39
expiry of term, 1:35
express permission, 1:34
functions, use of, 1:38
ideas, use of, 1:38
implied permission, 1:34
limitation period, 1:39
protectable, not, 1:40
substantial part, not, 1:37
term, expiry of, 1:35
treaty, country not party to, 1:36
direct, 1:27
indirect, 1:28
remedies for, 1:32
test for analysis of, 1:31
Legislative reform, 1:67
Liability
generally, 1:26 et seq.
analysis of infringement, 1:31
circumvention, 1:30
contributory infringement, 1:29
defences
generally, 1:33 et seq.
country not party to treaty, 1:36

iCopyright Modernization Act/i, 1:50 direct infringement, 1:27

educational, 1:48

fair dealing, 1:42

online service providers, 1:45
other exemptions, 1:51
performers’ rights, relating to, 1:66
private copying, 1:44

public policy, 1:49

Index-4

expiry of limitation period, 1:39
expiry of term, 1:35

express permission, 1:34
functions, use of, 1:38

ideas, use of, 1:38

implied permission, 1:34
limitation period, 1:39
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COPYRIGHT—Cont’d
Liability—Cont’d
defences—Cont’d
protectable element, not, 1:40
substantial part, not, 1:37
term, expiry of, 1:35
treaty, country not party to, 1:36
indirect infringement, 1:28
remedies, 1:32
test for analysis of infringement, 1:31
Moral rights
generally, 1:55 et seq.
association, 1:58
authorship, to claim, 1:56
integrity, 1:57
Ownership, 1:7
Performers’ rights
generally, 1:59 et seq.
authorization, 1:65
communication, 1:62
defences, 1:66
fixation, 1:60
limitations, 1:66
performance, 1:63
rental, 1:64
reproduction, 1:61
Publication
place of
characteristics of, 1:3
not being party to treaty, 1:36
right to, 1:14
Public performance
general right to, 1:13
particular to performers’ rights, 1:63
Char style “‘bullet’ registration
as requirement, 1:10
Rental
general right to, 1:24
performers’ rights to, 1:64
Reproduction
general right to, 1:12
mechanical
right to, 1:17
performers’ rights, 1:61
Requirements for protection
generally, 1:2 et seq.
author, 1:3
fixation, 1:6
notice, 1:9
original work, 1:5
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COPYRIGHT—Cont’d

Requirements for protection—Cont’d
ownership, 1:7
place of publication, 1:3
registration, 1:10
term, 1:8
work, 1:4
Rights
generally, 1:11 et seq.
adaptation, 1:16
cinematographic presentation, 1:18
commercial action, 1:25
communication
generally, 1:19
jurisdiction, 1:21
telecommunication, by, 1:20
exhibition, 1:23
importation, 1:25
publication, 1:14
public performance, 1:13
rental, 1:24
reproduction
generally, 1:12
mechanical, 1:17
translation, 1:15
Term
expiry of, 1:35
requirement of, 1:9
Translation
right to, 1:15
Work
character of the, 1:4
created in non-treaty country, 1:36
non-protectable elements of, 1:40
non-substantial part of, 1:37
original, 1:5
published in non-treaty country, 1:36

CRIME

Computer-related offences
generally, 6:2 et seq.
framework, 10:5
mischief to data
generally, 6:9, 10:9
ancillary provisions, 6:11
offence, 6:9
punishment, 6:10
wilfully, 6:11

passwords
generally, 6:7
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CRIME—Cont’d
Computer-related offences—Cont’d
passwords—Cont’d
possession of, 6:8
trafficking, 6:7
theft of telecommunications services
generally, 6:13, 10:11
devices intended for use in, 6:14
unauthorized use
generally, 6:2, 10:6
colour of right, without, 6:3
fraudulently, 6:3 to 6:4
intent to commit, 6:6
intercepting, 6:5
possession of device for, 6:8, 10:8
services, obtaining, 6:4
using with intent to commit, 6:6
Counselling, 6:25
Cyber-luring, 6:24
Fraud
generally, 6:18
computer services, use of, 6:3, 6:4
copyright
sale of infringing goods, 10:12
use of, 6:19
trade secret, use of, 6:19
U.S. federal law, 10:17
Gambling, 6:31
Hate crimes, 6:22
Internet gambling, 6:31
Internet service providers
generally, 6:26 et seq.
abetting, 6:28
aiding, 6:28
possession, 6:27
special web site warrants, 6:29
Jurisdiction, 6:30
Liability generally, 6:1 et seq.
Luring, 6:24
Obscene material, 6:21
Pornography, 6:21
Quasi-criminal remedies, 10:13
Security
generally, 10:1 et seq.
abuse checklist
generally, 10:21 et seq.
conduct review, 10:23
document review, 10:22
authorized use, 10:20
document review, 10:22
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CRIME—Cont’d
Security—Cont’d
review
abuser’s conduct, 10:23
documents, 10:22
use policy, 10:20
U.S. federal law, 10:19
Theft
generally, 6:16
information, 6:17
telecommunications services, of
generally, 6:13
devices intended for use in, 6:14
Threats, 6:23
U. S. federal law
generally, 10:16
abuse, 10:17
electronic communications, 10:18
fraud, 10:17
privacy, 10:18
security, 10:19

CYBER-LIBEL
See LIBEL

CYBERSQUATTING
Generally, 5:49
legislation countering, 14:13

DEFAMATION
See LIBEL

DIGITAL CERTIFICATES
Generally, 12:1 et seq.
Statement of requirements, 12:2, 12:13
Technology
generally, 12:3 et seq., 12:13
Certification Authority, 12:6
digital signatures, 12:3
Directory Service Provider, 12:8
documents, 12:11
encryption, 12:3
Registration Authority, 12:7
relying parties, 12:10
revocation checking, 12:5
signatures
digital, 12:3
electronic, 12:16
subscribers, 12:9
Treatment in Canada
generally, 12:14 et seq.
common law provinces, 12:17
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DIGITAL CERTIFICATES—Cont’d DOMAIN NAMES—Cont’d
Treatment in Canada—Cont’d Registration—Cont’d
federal, 12:15 transfer, 2:8, 14:20 et seq.
Quebec Trade-marks
generally, 12:18 advertising, 8:26
accreditation, 12:21 Char style ““bullet” char style ““bul-
certification devices, 12:22 let"char style “enspace"Uniform
certification services, 12:20 Domain Name Dispute Resolution
due diligence, 12:22 Policy, 14:8
bad faith conduct, 14:8
DOMAIN NAMES rights and legitimate interest, 14:8
Generally, 14:1 United States
Anti-cybersquatting legislation, 14:13 anti-cybersquatting legislation, 14:9
see also Misrepresentation dilution law, 14:13
passing off, 14:12 reverse domain name hijacking, 14:5 et
ICANN’s dispute resolution policy, 14:5 seq.
et seq.
generally, 14:14 et seq. DUE DILIGENCE
bad faith registration, 14:7 Generally, 5:1 et seq.
burden of proof, 14:8 Agreement
CIRA Top Level Domain Dispute Res- adYertlslng, 5:80
olution Policy, 14:7 assignments, 5:72
dispute resolution policies and litiga- contractor, 5:81
tion, 14:11 co-packing, 5:75
evidence, 14:6, 14:19 co-promotion, 5:79
hijacking, reverse domain name, 14:5 development, 5:77
et seq. distribution, 5:74
identical or confusingly similar marks, employee, 5:81
14:7 franchise, 5:73
instruments of fraud, 14:12 government, 5:78
char style “bullet"char style information technology, 5:83, 11:15
“enspace"no legitimate interest, joint venture, 5:76
14:7 license, 5:71
ownership of rights, 14:19 research, 5:77
passing off, 14:12 review, 5:69 et seq.
registration, bad faith, 14:7 secrecy, 5:70
remedies, 14:7 settlement, 5:82
reverse domain name hijacking, 14:5 et sponsorship, 5:79
seq. strategic alliance, 5:76
trademark infringement, 14:12 supply, 5:74
Registration toll manufacturing, 5:75
generally, 14:14 et seq. Assistance, 5:28
.ca top level domain, 14:15, 14:21 Borrower, by, 5:9
generic top level domain, 14:16, 14:22 Confidential information, 5:32
other country code top level domain, Cost of, 5:14
14:17 Export controls, 11:15
other country code top level domains, Identification of nature of transactions,
14:23 5:4
ownership, 14:19 Industry issues
scope, 14:2 generally, 5:94 et seq.
term of protection, 14:18 computer, 5:90
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DUE DILIGENCE—Cont’d

Industry issues—Cont’d
entertainment, 5:99
franchise, 5:95, 5:107
information technology, 5:90
merchandising, 5:96
pharmaceutical, 5:97, 5:108
publishing, 5:98
sports, 5:100
telecommunications, 5:109
Information technology
generally, 5:84 et seq.
computer industry, 5:91
data, 5:87
electronic commerce, 5:89
export controls, 11:15
hardware, 5:85
industry, 5:90
outsourcing agreements, 5:90
software, 5:86
web sites, 5:88
Intellectual property rights
generally, 5:33 et seq.
advertising, 5:67
copyright
generally, 5:52
database rights, 5:57
follow-up, 5:58
limitations of searches, 5:54
moral rights, 5:55
neighbouring rights, 5:56
types of searches, 5:53
foreign rights, 5:63
industrial designs
generally, 5:41
follow-up, 5:44
limitations of searches, 5:43
types of searches, 5:42
integrated circuit topographies, 5:59
maintenance costs, 5:68
on-site technology investigations, 5:66
packaging, 5:67
patents
generally, 5:34
follow-up, 5:40
information technology related, 5:35
limitations of searches, 5:39
types of searches, 5:38
personality, 5:61
plant breeders’, 5:60
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DUE DILIGENCE—Cont’d

Intellectual property rights—Cont’d
products, 5:67
proprietary information, 5:62
secured
generally, 5:64
searches for, 5:65
technology investigations, on-site, 5:66
trade-marks
generally, 5:45
domain names, 5:49
limitations of searches, 5:47
trade dress, 5:48
types of searches, 5:46
trade names, 5:51
International business, 5:25
Issuer, by, 5:48
Liabilities
generally, 5:92 et seq.
infringement risks, 5:92
litigation, 5:93
Marketplace, 5:27
Multiple locations, 5:24
Need for, 5:2
Opinions, 5:30
Plans for business, 5:26
Privileged information, 5:32
Regulatory issues
generally, 5:101 et seq.
access to information, 5:104
anti-trust, 5:106
competition, 5:106
franchising industry, 5:107
information
access to, 5:104
personal, 5:105
personal information, 5:105
pharmaceutical industry, 5:108
privacy, 5:105
reporting requirements, 5:103
technology transfer restrictions, 5:102
telecommunications industry, 5:109
Representations, 5:30
Results
generally, 5:110 et seq.
interpretation, 5:110
opinions, 5:116
representations and warranties
generally, 5:111
definitions, 5:112
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DUE DILIGENCE—Cont’d
Results—Cont’d

representations and warranties—Cont’d

enforceability, 5:114
non-infringement, 5:115
title, 5:113
validity, 5:114
Scope of
generally, 5:12
ancillary agreement, 5:16
business
nature of, 5:17
partnership, 5:22
related companies, 5:20
small business, 5:21
structure of, 5:19
cost, 5:14
time, 5:13
transaction, nature of, 5:15
value, 5:18
Secrecy agreements, 5:29
Seller, by, 5:9
Transactions
multinational
domestic issues, 5:23
international business, 5:25
multiple locations, 5:24
nature of
asset purchase, 5:6
financing, 5:8
identification of, 5:4
receiver, purchase from, 5:7
scope, 5:15
share purchase, 5:5
trustee, purchase from, 5:7
Transitional issues, 5:31
Warranties, 5:30

ENCRYPTION SYSTEMS
Export controls, 11:5

EXPORT CONTROLS
Generally, 11:1
Area Control List, 11:3 et seq., 11:5 to
11:6
Contraventions and penalties, 11:8
Cryptography and, 11:5
Cuba, U.S. measures re, 11:12, 11:14
Definition, 11:2
Drafting agreements, 11:15
“Dual use goods,” 11:2

© 2021 Thomson Reuters, Rel. 1, 1/2021

EXPORT CONTROLS—Cont’d
Due diligence requirements, 11:15
Enforcement, 11:9
Export Control List
generally, 11:3 et seq., 11:4
cryptography and, 11:5

Export permits, 11:7
general, 11:7
individual, 11:7

“Goods,” 11:4

Information technology agreements
due diligence re, 11:15
provisions, suggested, 11:15

Iran, 11:6, 11:9, 11:12

Iraq, 11:6, 11:9

Legislative framework
generally, 11:3 et seq.
administration of Act, 11:3 et seq.
cryptography and, 11:5
enforcement, 11:9
export permits, 11:7
lists, 11:3 et seq., 11:4 to 11:5
penalties for contravention, 11:8

Libya, 11:12

North Korea, 11:6, 11:12

Nuclear non-proliferation Treaty, 11:4

Penalties, 11:8

“Public domain,” 11:4

Purpose of, 11:3 et seq.

“Resident of Canada,” 11:7

“Technology,” 11:4

“Transfer,” 11:4

United Nations Embargoes, 11:6

United States and, 11:10 et seq.
goods exported to, 11:11
restrictions on U.S. goods, 11:12
trade with Cuba, 11:12, 11:14
U.S.-origin goods transiting Canada,

11:13

Wassenaar Arrangement, 11:2, 11:4 to
11:5

FRAMING

Generally, 9:22 et seq.

Legal disputes
generally, 9:23, 9:25
contract, 9:26
copyright, 9:24
infringement, 8:28
tort, 9:27
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FRAMING—Cont’d INTERNET SERVICE PROVIDERS
Legal disputes—Cont’d —Cont’d
unfair competition, 9:25 Aiding offence, 6:28
Licensing, 9:28 Copyright
Technical measures, 9:29 generally, 1:45

Copyright Act, under, 1:46
INFRINGEMENT
NCopyri(;ht Digital Millenium Copyright Act,
der, 1:47, 1998
generally, 1:26 et seq. | under, 12/, L
analysis of, 1:31 information residing at the direction of
. > users, 1:47
mrctur'll;antlori,.;;ZSO system caching, 1:47
contributory, 1: transitory communications, limitation

defences for, 1:47
generally, 1:33 et seq. Cyber-libel
country not party to treaty, 1:36 Australia, 7:30
expiry of limitation period, 1:39 Canada, 7:27
expiry of term, 1:35 distributor, 7:31
express permission, 1:34 United Kingdom, 7:29
functions, use of, 1:38 United States, 7:28
ideas, use of, 1:38 Possession, 6:27
implied permission, 1:34 Special web site warrants, 6:29

limitation period, 1:39
protectable, not, 1:40
substantial part, not, 1:37

JURISDICTION
Generally, 19:1 et seq.

term, expiry of, 1:35 Advertising
treaty, country not party to, 1:36 generally, 8:2
direct, 1:27 case law, 8:3
indirect, 1:28 Competition Bureau Guidelines, 8:8
remedies for, 1:32 contests, 8:10
test for analysis of, 1:31 cyberspace, 8:6
Internet, on enforcement, 8:4 to 8:5
case law, 8:27 foreign decision, 8:5
framing, 8:28 self-regulation, 8:7
hyperlinking, 8:29 Agreements
linking, 8:29 Canadian cases, 13:20
Patents online forum selection, 13:25
generally, 4:21 et seq. U.S. cases, 13:22
approach to, 4:23 Conflict of law
intention, 4:22 generally, 19:1 et seq.
Trade-marks e-commerce, 19:3
case law, 8:27 traditional approach, 19:2
framing, 8:28 Crimes,’6:30
hyperlinking, 8:29 International
linking, 8:29 generally, 19:43 et seq.
Brussels Regulation, 19:44
INITIAL INTEREST, 2:12, 2:13, 9:4 Hague Convention
INTERNATIONAL TAXATION generally, 19:45
See TAXATION choice of forum, 19:47
consumer contracts, 19:47
INTERNET SERVICE PROVIDERS foreign judgments, 19:48
Abetting offence, 6:28 personal jurisdiction, 19:46
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JURISDICTION—Cont’d
International—Cont’d
positivist law, 19:43
Personal
generally, 19:4 et seq.
choice of law
generally, 19:9
common law, 19:10
e-commerce statutes, 19:12
internet, 19:12
Quebec, 19:11
common law provinces, 19:5, 19:13,
19:17
constitutional limitations, 19:7
foreign judgments
common law provinces, 19:17
enforcement generally, 19:16
internet, 19:16
Quebec, 19:18
forum non conveniens, 19:8
internet
Canada, 19:13
common law courts, 19:13
federal statutes, 19:15
foreign judgments, 19:16
Quebec courts, 19:14
Quebec, 19:6, 19:14, 19:18
United States
generally, 19:19 et seq.
case law, 19:19 to 19:21
internet, 19:21
relevance, 19:19
Prescriptive
generally, 19:26 et seq.
Canadian law
generally, 19:27
constitutional limits, 19:29
extraterritorial application, 19:30
scope, 19:28
statutes, 19:27 to 19:28

choice of law clauses, contracting out,
19:31

common law, 19:32
effect of, 19:32
generally, 19:31
enforceability, 19:32
limits, 19:32
Quebec, 19:33
United States, 19:34
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JURISDICTION—Cont’d
Prescriptive—Cont’d
internet
generally, 19:35
connection, real and substantial,
19:39
content, control of, 19:38
criminal activities, 19:40
physical office, 19:37

real and substantial connection,
19:39

residents, 19:36
screening web site visitors, 19:42
targeting, 19:41
limits, 19:26
screening, 19:42
web site visitors, 19:42
United States
case law, 19:19 to 19:21
internet
case law generally, 19:21
doing business, 19:21
intentional torts, 19:25
passive web sites, 19:22
targeting, 19:24
torts, 19:25
web sites, passive, 19:22
personal jurisdiction, 19:19 et seq.
relevance of case law, 19:19

LIBEL

Generally, 7:1 et seq.

Apologies, 7:35

Conflicts of law
generally, 7:36 et seq.
choice of law, 7:38
forum shopping, 7:37
jurisdiction, 7:39

Elements
generally, 7:3 et seq.
defamation actions, 7:3
defences, 7:3

Internet
generally, 7:5 et seq.
accessibility, 7:8
anonymity, 7:9
differential treatment, 7:15
global nature, 7:6
interactive nature, 7:7
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LIBEL—Cont’d
Internet—Cont’d
statements made on
Australia, 7:30
Canada, 7:27
direct liability, 7:27 et seq.
distributor, 7:31
indirect liability, 7:31
Listserv, 7:28
offer to make amends, 7:33
publisher, 7:31
service providers, 7:31
United Kingdom, 7:33
United States, 7:18, 7:32
Usenet, 7:28
Procedure
generally, 7:40 et seq.
demand for particulars, 7:41
original publishers, seeking, 7:42
plaintiff’s strategies, 7:42
service, 7:40

LINKS
Generally, 9:6 et seq.
Appearance, 9:7
Deep, 2:4
Legal disputes
generally, 9:9
contract, 9:17
copyright
generally, 9:10
authorizing, 9:12
compilations, 9:11
contributing to infringement, 9:12
direct infringement, 9:10
defences
generally, 9:14
copyright infringement, 9:14
fair use, 9:14 to 9:15
free speech, 9:16
implied licence, 9:14
trade-mark, 9:15
liability
avoiding, 9:19
disclaimers, 9:20
mitigating, 9:19
permission, 9:19
third-party, 9:21
tort, 9:18
trade-mark, 9:13
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LINKS—Cont’d
Legal disputes—Cont’d
unfair competition, 9:13
Nature, 9:7
Use, 9:8

LISTSERV
Cyber-libel, 7:18
Trade secrets, 3:14

META TAGS

Generally, 2:10, 9:2 et seq.

Legal disputes
generally, 9:3
advertising, 9:5
confusion, initial interest, 9:4
initial interest confusion, 9:4
keyword advertising, 9:5
trade-marks, 9:3

NETIQUETTE,
See SELF-REGULATION

PATENTS
Generally, 4:1 et seq.
Char style “‘bullet’” addressee, 4:19
generally, 4:18
file wrapper estoppel, 4:20
Application process
generally, 4:18
application, 4:13
fees, 4:17
first-to-file, 4:12
first-to-invent, 4:12
inventor, 4:11
laying open, 4:16
“office action,” 4:15
prosecution, 4:14
Business methods
generally, 4:67 et seq.
Canada, in, 4:76
patent of, 4:68
statutory subject matter, 4:80
United States, in, 4:69
Computer-implemented inventions
generally, 5:34
articles, 4:62
business method, 4:66
see also BUSINESS METHODS
Canada, in, 4:76
case law, 4:69, 4:77
claims, 4:3



INDEX

PATENTS—Cont’d
Computer-implemented inventions

—Cont’d
description, 4:4
European Patent Convention, 4:61
follow-up, 5:39
guidelines, 4:63
limitations of searches, 5:38
principles, basic, 4:34
software, computer-generated, 4:65
statutory subject matter, 4:33
types of searches, 5:35
United States, in, 4:35
USPTO Guidelines, 4:53
utility, 4:59

Infringement

generally, 4:21 et seq.
approach to, 4:23
intention, 4:22

International agreements

generally, 4:29 et seq.

General Agreement on Tariffs and
Trade, 4:31

PERSONAL JURISDICTION—Cont’d
Foreign judgments
common law provinces, 19:17
enforcement generally, 19:16
internet, 19:16
Quebec, 19:18
Forum non conveniens, 19:8
Internet
Canada, 19:13
common law courts, 19:13
federal statutes, 19:15
foreign judgments, 19:16
Quebec courts, 19:14
Quebec, 19:6, 19:14, 19:18
United States
generally, 19:19 et seq.
case law, 19:19 to 19:21
internet, 19:21
relevance, 19:19

PRESCRIPTIVE JURISDICTION
Generally, 19:26 et seq.
Canadian law

North American Free Trade Agreement,
4:31
Paris Convention, 4:30, 1883
Patent Cooperation Treaty, 4:32
World Trade Organization, 4:31
Pre-requisites to patentability, 4:6
non-obviousness, 4:9
novelty, 4:7
utility, 4:8
Remedies, 4:28
Specification
claims, 4:2
description/disclosure, 4:4

Char style “bullet” statutory subject mat-
ter, 4:5

PERSONAL JURISDICTION
Generally, 19:4 et seq.
Choice of law

generally, 19:9

common law, 19:10
e-commerce statutes, 19:12
internet, 19:12

Quebec, 19:11

Common law provinces, 19:5, 19:13,
19:17

Constitutional limitations, 19:7
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generally, 19:27

constitutional limits, 19:29
extraterritorial application, 19:30
scope, 19:28

statutes, 19:27 to 19:28

Choice of law clauses

generally, 19:31

common law, contracting out, 19:32
effect of, 19:32

enforceability, 19:32

limits, 19:32

Quebec, 19:33

United States, 19:34

Internet

generally, 19:35

connection, real and substantial, 19:39
content, control of, 19:38

criminal activities, 19:40

physical office, 19:37

real and substantial connection, 19:39
residents, 19:36

screening web site visitors, 19:42
targeting, 19:41

Limits, 19:26
Screening, 19:42
Web site visitors, 19:42
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PRICING ERRORS, ONLINE PRICING ERRORS, ONLINE—Cont’d

Generally, 21:1, 21:12 et seq. Response by e-tailers—Cont’d

Case studies honour price, 21:14 to 21:15
generally, 21:9 et seq. inconsistent treatment, 21:16
Amazon, 21:22 key factors in, 21:15
Canada, 21:10 use click wrap agreements, 21:19
France, 21:11 Scanner errors compared to, 21:16
Germany, 21:11 Scope of error, 21:15
Singapore, 21:10 PRIVACY LAW

United Kingdom, 21:10
United States, 21:10

Categories of

lf);ilst:n;li/.(l)ngus, 21:13, 21:16, 21:21 generally, 17:10 et seq.

low price with explanation, 21:13, access to credit score, 17:10
21:15 IMS Health Canada, 17:11

Privacy drivers, 17:2

Generally, 17:1 et seq.
Balancing interests, 17:16 et seq.
Letters of finding

non-apparent, 21:13

Contract law and Protection
generally, 21:4 et seq. generally, 17:3 et seq.
acceptance, 21:6 workplace
auto-replies, 21:6, 21:18 electronic surveillance, 17:14
browse wrap terms, 21:8 char style “bullet”” generally, 17:13
click wrap terms, 21:8, 21:19 et seq.
enforceability, 21:8, 21:15, 21:18 searches, 17:15

invitation to treat, 21:5, 21:14, 21:18
jurisdiction and forum clause, 21:18
mistake, unilateral, 21:7, 21:14
offer to contract, 21:5
Historical background, 21:2
Importance of, 21:3

RADIOCOMMUNICATION
Generally, 20:16 et seq.
Application, 20:17
Eligibility, 20:19
Licence, required, 20:18

Mitigation of REGULATORY JURISDICTION
generally, 21:17 et seq. See PRESCRIPTIVE JURISDICTION
early-warning systems software, 21:21
ensure human review, 21:20 SECURITY

Prevention by e-tailers See CRIME

generally, 21:17 et seq.
case study: Amazon, 21:22
design legally sufficient terms/ condi-

SELF-REGULATION
Generally, 18:1 et seq.

tions, 21:18 Definition, 18:3
early-warning systems software, 21:21 Netiquette
ensure human review, 21:20 definition, 18:2
reserve right to correct, 21:18 Tools, 18:4
Response by consumers, 21:15 to 21:16 Types
Response by e-tailers generally, 18:5 et seq.
generally, 21:14 contracts, web of, 18:10
case study: Amazon, 21:22 user abilities
claim invitation to treat, 21:14, 21:18 generally, 18:7
claim unilateral mistake, 21:14 filters, 18:7
control via online terms and conditions, user self-control, 18:6
21:18 voluntary rating systems, 18:9
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SELF-REGULATION—Cont’d
Types—Cont’d
watchdog organizations
generally, 18:8
GetNetWise, 18:8
Junkbusters, 18:8
Panix, 18:8

SMART CONTRACTS
Introduction, 24:18
Machine generated data, 24:19 et seq.
copyright applied to, 24:20
legal framework, 24:20
confidential information, 24:20
copyright law, 24:20

TAXATION
Generally, 16:1 et seq.
Business income, 16:5
Consumption taxes
generally, 16:11 et seq.
Canada
generally, 16:12
federal GST, 16:18 et seq.
HST, 16:18 et seq.
provincial sales tax, 16:18 et seq.
retail sales tax, 16:18 et seq.
European VAT
generally, 16:14
administration, 16:19
distance selling cap, 16:21
e-commerce, 16:11 et seq.
export sales, 16:14
imports, 16:14
services, 16:14
tax rates, 16:10
interaction with e-commerce activities
generally, 16:11
intangible products and services,
16:2
tangible products, 16:2
trends
generally, 16:15 et seq.
computer servers, 16:17
e-commerce, 16:11 et seq.
intangible goods and services, 16:16
manipulation, 16:15
permanent establishment, 16:17
residence, 16:15
servers, computer, 16:17
tax havens, 16:15
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TAXATION—Cont’d
Consumption taxes—Cont’d
trends—Cont’d
transfer prices, 16:16
United States
generally, 16:13
services, 16:2
state sales tax, 16:20
streamlined sales tax project, 16:20
tax rates, 16:10
Electronic commerce
Canada
generally, 16:11
amortization, 16:14
branch tax, 16:11
capital gains, 16:14
federal income taxes, 16:15
income, characterization of, 16:17
intangibles, 16:17
investment tax credit, 16:14
provincial income taxes, 16:13
qualified small business corporation
exemption, 16:14
qualified technology businesses,
16:14
transfer prices, 16:17
domestic law, 16:8
income from, 16:8 et seq.
international tax treaties, 16:8
permanent establishment, 16:8
types, 16:2
withholding taxes, 16:9
Intermediaries, 16:6
Jurisdiction, 16:4
Licence fees, 16:5
Payer, 16:4
Royalties, 16:5
Types, 16:3

TELECOMMUNICATIONS
Generally, 20:8 et seq.
Access

facilities, to, 20:13
subsidies, 20:14
Canadian Carriers, 20:11
Control, 20:10
Facilities, 20:13
Internet, 20:12
Ownership, 20:10
Rates, Canadian Carriers’, 20:11

Index-15



ELecTrONIC COMMERCE: A PRACTITIONER’S (GUIDE

TELECOMMUNICATIONS—Cont’d
Regulation, 20:12
Services, Canadian Carriers’, 20:11
Statutory framework, 20:9
Universal access subsidies, 20:14

TRADE-MARKS
Generally, 2:1 et seq.
Advertising
generally, 8:21
domain names, 8:26
internet
generally, 8:26
framing, 8:28
hyperlinking, 8:29
infringement, 8:27 to 8:29
linking, 8:29
protection
common law, 8:22, 8:24
registered, 8:23
statutory, 8:23 to 8:25
unregistered, 8:22
Confusion, 2:5, 2:8
Depreciation of goodwill, 2:6
Domain names
generally, 14:1
advertising, 8:26
confusion
see also Misrepresentation
generally, 14:1
initial interest, 2:12
passing off, 2:5
traditional analysis, 14:12
due diligence, 5:49
misrepresentation
see also Confusion
generally, 14:12
consumer protection laws, 14:13
status, 14:1
use
generally, 14:2
cybersquatting, 5:49, 8:26, 14:5 et
seq.
e-mail addresses, 14:1
registration, 14:14 et seq.
Due diligence
generally, 5:45
domain names, 5:49
limitations of searches, 5:47
trade dress, 5:48
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TRADE-MARKS—Cont’d
Due diligence—Cont’d
types of searches, 5:46
Goodwill, 2:1 to 2:2, 2:5 to 2:7, 2:13
Internet, challenges of the
generally, 8:26
framing, 8:28
hyperlinking, 8:29
infringement, 8:27 to 8:29
linking, 8:29
Passing off, 2:5
Protection
common law, 8:22, 8:24
registered, 8:23
statutory, 8:23 to 8:25
unregistered, 8:22
Remedies, 2:7 to 2:8
Rights
generally, 2:2
Uniform Domain Name Dispute Reso-
lution Policy, 14:8

TRADE NAMES
See also TRADE- MARKS
Uniform Domain Name Dispute Resolu-
tion Policy, 14:8

TRADE SECRETS

Generally, 3:1 et seq.

Breach of confidence action
confidential information, 3:8
detrimental disclosure, 3:9
elements of, 3:6 et seq.
limitations on, 3:10
relationship of confidence, 3:7
unauthorized use, 3:9

Constitutional basis
generally, 3:4 et seq.
Canada, in, 3:5
United States, in, 3:4

Economic espionage, 3:43 et seq.

Internet
generally, 3:11
e-mail, 3:18
File Transfer Protocol, 3:15
Gopher, 3:16
Listserv, 3:14
Relay Chat, 3:19
Telnet, 3:17
Usenet, 3:13
World Wide Web, 3:12



INDEX

TRADE SECRETS—Cont’d TRADE SECRETS—Cont’d
Legislation, economic espionage, 3:43 et Non-disclosure agreements—Cont’d
seq. obligation—Cont’d
Non-disclosure agreements exclusions from, 3:31
generally, 3:20 et seq. limitations of, 3:31
disclosure scope of, 3:28
permitted, 3:29 parties, 3:22
purpose of, 3:24 purpose, 3:24
duty, scope of, 3:28 restriction on use, 3:27
execution provisions, 3:34 scope of information, 3:23
formality, 3:26 special terms, 3:35
form of, 3:21 standstill arrangement, 3:40
governing law, 3:36 suggestions, 3:37
implied licence, 3:33 use, restriction on, 3:27
improvements, 3:37 USENET
indemnity, 3:39 .
. ; Cyber-libel, 7:6
information Trade secrets, 3:13
definition, 3:25 >
return of, 3:32 WEB SITES
scope of, 3:23 Information technology, and, 5:88
injunctive relief, 3:38 “Passive,” 19:22
licence, implied, 3:33 Taxation, and, 16:23
obligation Visitors, screening, 19:42
generally, 3:27 Warrants to take down site for child
duration of, 3:30 pornography, 6:29

© 2021 Thomson Reuters, Rel. 1, 1/2021 Index-17








