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Théberge v Galerie d’Art du Petit Champlain inc ................................... 259 
Comments and Questions ............................................................ 266 

(b) patents .................................................................................................. 266 
Monsanto Canada Inc v Schmeiser........................................................ 266 

Comments and Questions ............................................................ 274 
(c) trade-marks ........................................................................................... 276 

Mattel, Inc v 3894207 Canada Inc ........................................................ 276 
Comments and Questions ............................................................ 282 

(d) Data and digital property rights ............................................................ 283 
Intel v Hamidi ...................................................................................... 283 

Comments and Questions ............................................................ 289 
Keatley Surveying Ltd v Teranet Inc ..................................................... 292 

Comments and Questions ............................................................ 303 

CHAPTER 4: THE CONCEPT OF POSSESSION 
1. Introduction ............................................................................................ 305 
2. Basic Definitions...................................................................................... 306 

Popov v Hayashi .................................................................................. 306 
Comments and Questions ............................................................ 313 

3. Acquisition of Title by Possession: Squatters............................................ 320 
Nelson (City) v Mowatt ....................................................................... 320 

Comments and Questions ............................................................ 327 
Beals v Nova Scotia (Attorney General) ............................................... 330 
Downey v Nova Scotia (Attorney General) ........................................... 336 

Comments and Questions ............................................................ 341 

TABLE OF CONTENTS xi 



4. The Relative Nature of Title: Finders ...................................................... 342 
Trachuk v Olinek ................................................................................. 342 

Comments and Questions ............................................................ 351 
Charrier v Bell ..................................................................................... 354 

Comments and Questions ............................................................ 357 
5. Transfer of Title Through Delivery: Gifts ................................................ 360 

JB Baron, ‘‘Gifts, Bargains, and Form” ............................................... 360 
R. Kimmerer, Braiding Sweetgrass ....................................................... 363 

Comments and Questions ............................................................ 367 
Nolan v Nolan & Anor ......................................................................... 368 
Re Bayoff Estate .................................................................................. 376 

Comments and Questions ............................................................ 382 

CHAPTER 5: COMMON LAW ESTATES AND ABORIGINAL 
RIGHTS IN LAND 
1. Introduction ............................................................................................ 385 

K Gray & SF Gray, Elements of Land Law ......................................... 386 
Comments and Questions ............................................................ 390 

2. The Estate in Fee Simple ......................................................................... 391 
RC Ellickson, ‘‘Property in Land” ....................................................... 391 

Comments and Questions ............................................................ 393 
JA Shoemaker, “Fee Simple Failures: Rural Landscapes and Race” .... 393 

Comments and Questions ............................................................ 395 
Thomas v Murphy ................................................................................ 395 

Comments and Questions ............................................................ 397 
3. The Life Estate ........................................................................................ 399 
(a) introduction .......................................................................................... 399 
(b) creation ................................................................................................. 400 

Re Walker ........................................................................................... 400 
Comments and Questions ............................................................ 402 

Re Taylor ............................................................................................ 402 
Christensen v Martini Estate................................................................. 409 

Comments and Questions ............................................................ 412 
(c) powers and obligations .......................................................................... 414 

Ontario Law Reform Commission, Report on Basic Principles of 
Land Law ............................................................................................ 414 

Comments and Questions ............................................................ 416 
Powers v Powers Estate........................................................................ 416 

Comments and Questions ............................................................ 422 
(d) life estates arising by operation of law................................................... 423 

W Renke, ‘‘Homestead Legislation in the Four Western Provinces”..... 423 
4. Aboriginal Rights in Land ....................................................................... 425 
(a) Aboriginal title ...................................................................................... 425 

Tsilhqot’in Nation v British Columbia ................................................... 427 
J Borrows, ‘‘Aboriginal Title in Tsilhqot’in v British Columbia”............ 447 

Comments and Questions ............................................................ 450 
Ktunaxa Nation Council v British Columbia, Appellants’ Factum.......... 452 

Comments and Questions ............................................................ 454 

xii A PROPERTY LAW READER 



(b) Aboriginal Treaty Rights....................................................................... 455 
R v Badger........................................................................................... 456 

Comments and Questions ............................................................ 464 
Nisga’a Final Agreement ...................................................................... 466 
S Graben, “Lessons for Indigenous Property Reform”......................... 467 

Comments and Questions ............................................................ 477 
(c) Aboriginal land rights on reserves ......................................................... 478 

J Woodward, “16 types of Aboriginal Interests in Land”..................... 478 
M Lavoie and M Lavoie, “Land Regime Choice”................................ 482 

Comments and Questions ............................................................ 484 

CHAPTER 6: THE ORIGINS AND NATURE OF EQUITABLE 
INTERESTS 
1. Introduction ............................................................................................ 487 
2. The Origins of Equity .............................................................................. 487 

P Girard, “History and Development of Equity” ................................. 487 
3. The Principles and Maxims of Equity ...................................................... 495 

K Gray and SF Gray, Elements of Land Law ...................................... 495 
Comments and Questions ............................................................ 500 

M Conway, “Equity’s Darling?” .......................................................... 502 
4. Resulting Trusts....................................................................................... 507 

Comments and Questions ............................................................ 509 
Pecore v Pecore ................................................................................... 509 

Comments and Questions ............................................................ 516 
5. Constructive Trusts.................................................................................. 519 
(a) introduction .......................................................................................... 519 

V Gruben, A Cameron, and A Chaisson, “Irene Murdoch’s 
Quest for Justice” ................................................................................ 520 

(b) remedial constructive trusts ................................................................... 524 
Kerr v Baranow; Vanasse v Seguin........................................................ 527 

Comments and Questions ............................................................ 545 
(c) institutional constructive trusts .............................................................. 547 

Soulos v Korkontzilas ........................................................................... 547 
Comments and Questions ............................................................ 554 

(d) constructive trusts and specific performance .......................................... 555 

CHAPTER 7: QUALIFIED TRANSFERS AND FUTURE INTERESTS 
1. Introduction ............................................................................................ 557 
2. Basic Concepts......................................................................................... 558 

Stuartburn (Municipality) v Kiansky .................................................... 558 
Comments and Questions ............................................................ 561 

McKeen Estate v McKeen Estate .......................................................... 562 
Comments and Questions ............................................................ 565 

Caroline (Village) v Roper ................................................................... 566 
Comments and Questions ............................................................ 569 

3. Limits to Proprietary Freedom ................................................................ 571 
(a) public policy.......................................................................................... 571 

Re Leonard Foundation Trust ............................................................... 571 

TABLE OF CONTENTS xiii 



Comments and Questions ............................................................ 581 
B Ziff, ‘‘Welcome the Newest Unworthy Heir” .................................... 582 
Spence v BMO Trust Company ............................................................ 588 

Comments and Questions ............................................................ 600 
(b) economic efficiency ............................................................................... 604 

(i) uncertainty..................................................................................... 604 
HJ Hayes Co v Meade ................................................................. 605 
Fennell v Fennell .......................................................................... 607 

Comments and Questions .................................................... 609 
(ii) restraints on alienation.................................................................. 611 

Trinity College School v Lyons ..................................................... 612 
Comments and Questions .................................................... 616 

(iii) The rule against perpetuities......................................................... 617 
LA McCrimmon, “Understanding the Rule Against 
Perpetuities” ................................................................................ 617 

Comments and Questions .................................................... 619 
Ottawa (City) v ClubLink Corporation ULC ................................ 623 

Comments and Questions .................................................... 630 

CHAPTER 8: LEASES, LICENCES, AND BAILMENTS 
1. Introduction ............................................................................................ 633 
2. The Nature of a Lease ............................................................................. 634 

Fatac Ltd (in liquidation) v Commissioner of Inland Revenue ................ 635 
Comments and Questions ............................................................ 641 

3. The Nature of the Landlord’s and Tenant’s Interests ............................... 643 
Merger Restaurants v DME Foods Ltd ................................................. 645 

Comments and Questions ............................................................ 648 
Sundance Investment Corp v Richfield Properties Ltd ............................ 648 

Comments and Questions ............................................................ 655 
4. Obligations of Landlords and Tenants ..................................................... 656 

Southwark LBC v Tanner ..................................................................... 657 
Comments and Questions ............................................................ 660 

5. Residential Tenancies............................................................................... 665 
Matthews v Algoma Timberlakes Corp.................................................. 668 

Comments and Questions ............................................................ 673 
Attorney General (Ontario) v Persons Unknown ................................... 674 

Comments and Questions ............................................................ 676 
6. The Proprietary Status of Licences........................................................... 678 

Stiles v Tod Mountain Development Ltd ............................................... 681 
Comments and Questions ............................................................ 688 

7. Bailment .................................................................................................. 689 
RH Tanha, The Law of Bailment ......................................................... 690 

Comments and Questions ............................................................ 692 
Mercer v Craven Grain Storage Ltd...................................................... 692 

Comments and Questions ............................................................ 697 
Letourneau v Otto Mobiles Edmonton (1984) Ltd................................. 698 

Comments and Questions ............................................................ 706 
Punch v Savoy’s Jewellers Ltd .............................................................. 709 

xiv A PROPERTY LAW READER 



Comments and Questions ............................................................ 717 

CHAPTER 9: SHARED OWNERSHIP 
1. Introduction ............................................................................................ 719 

GS Alexander, ‘‘Governance Property”................................................ 720 
B Thom, “Addressing the Challenge of Overlapping Claims”............... 722 

Comments and Questions ............................................................ 724 
2. Basic Concepts......................................................................................... 724 

Ontario Law Reform Commission, Report on Basic Principles of 
Land Law ............................................................................................ 725 
British Columbia Law Institute, Report on Joint Tenancy..................... 727 

Comments and Questions ............................................................ 728 
3. Methods of Creation................................................................................ 728 

Ontario Law Reform Commission, Report on Basic Principles of 
Land Law ............................................................................................ 729 
Robb v Robb ........................................................................................ 730 

Comments and Questions ............................................................ 734 
4. Severance of Joint Tenancies.................................................................... 735 

Sorensen Estate v Sorensen ................................................................... 736 
Comments and Questions ............................................................ 742 

5. Resolving Concurrent Ownership Disputes .............................................. 744 
(a) rights and responsibilities of co-owners.................................................. 744 

Ontario Law Reform Commission, Report on Basic Principles of 
Land Law ............................................................................................ 744 

(b) terminating co-ownership ...................................................................... 748 
CR Carter, “The Partition Act”........................................................... 748 

Comments and Questions ............................................................ 750 
6. Shared Ownership of Personalty .............................................................. 750 

Frosch v Dadd ...................................................................................... 751 
Comments and Questions ............................................................ 754 

7. Co-Ownership Through Family Property Law ......................................... 755 
8. Ownership Within Condominium............................................................. 758 

DC Harris, “Condominium A Transformative Innovation” ................. 759 
(a) short-term rentals .................................................................................. 763 

Ottawa-Carleton Standard Condominium Corporation No. 961 v 
Menzies ............................................................................................... 763 
DC Harris, “Embedded Property” ....................................................... 766 

Comments and Questions .............................................................. 768 
(b) Responses to anti-social behaviour ........................................................ 768 

Metropolitan Toronto Condominium Corporation No 747 v Korolekh ..... 768 
DC Harris, “Anti-Social Behaviour, Expulsion from Condominium” ... 771 

Comments and Questions .............................................................. 774 
(c) Dispute Resolution within Condominium .............................................. 776 

S Salter, “Online Dispute Resolution and Justice Integration” ............. 776 
Comments and Questions .............................................................. 779 

TABLE OF CONTENTS xv 



CHAPTER 10: SERVITUDES OVER PROPERTY 
1. Introduction ............................................................................................ 781 
2. The Nature of Easements......................................................................... 782 

Husky Oil Operations Ltd v Shelf Holdings Ltd .................................... 783 
J Thomson, “Easements, Errors, and Energy Projects” ........................ 787 

Comments and Questions ............................................................ 790 
Robinson v Pipito ................................................................................. 790 

Comments and Questions ............................................................ 793 
3. Creation of Easements ............................................................................. 793 
(a) Express Easements ................................................................................ 793 
(b) Implied Easements ................................................................................ 794 
(c) Easements of Necessity.......................................................................... 794 
(d) Easements by Prescription ..................................................................... 795 
(e) Proprietary Estoppel.............................................................................. 796 
(f) Easements under Statute ........................................................................ 797 
(g) Public Rights of Way ............................................................................ 798 

Nelson v 1153696 Alberta Ltd............................................................... 798 
Comments and Questions ............................................................ 806 

4. Scope, Location, and Termination ........................................................... 807 
Laurie v Winch .................................................................................... 807 
Malden Farms Ltd v Nicholson ............................................................. 812 

Comments and Questions ............................................................ 814 
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