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DEFINITIONS

In addition to the commentary detailed below, this chapter also includes a Research Index (at page

491) and a Documents section (at page 901). The latter contains relevant material issued by the

Canada Revenue Agency.

I — CORPORATION [P10-000]

INTRODUCTION ............................................................................. [P10-005]
Definition ................................................................................... .[P10-010]
Administrative Position .................................................................. .[P10-055]
Validity of Acts and Use of a Single Purpose Entity ............................. .[P10-060]
Respect for Legal Form ................................................................. .[P10-065]
Corporation Not Liable to Pay Tax in Canada.................................... .[P10-070]
‘‘Corporation Incorporated in Canada” ............................................. .[P10-085]

‘‘Incorporated Company” and Amalgamation .............................. ..[P10-100]
‘‘Incorporated Company” and Continuance in Another
Jurisdiction — Situation Before 1993........................................ ..[P10-130]

Continuance in Another Jurisdiction — After 1992 ....................... ..[P10-135]
Effect of Corporate Continuance Under the Canada—United States
Income Tax Convention, 1980 ................................................ ..[P10-137]

Application of the Canada-United States Income Tax Convention, 1980,
Where a U.S. Corporation Continues Into Canada But Retains
U.S. Status ......................................................................... ..[P10-138]

Canada-U.S. Tax Convention and Continuance of a
Non-Resident Corporation..................................................... ..[P10-139]

Date of Incorporation............................................................. ..[P10-140]
Person. ....................................................................................... .[P10-160]
Taxpayer .................................................................................... .[P10-175]
Whether a Particular Foreign Entity Is Considered a ‘‘Corporation” for
Purposes of Canadian Law ............................................................. .[P10-177]
Classification of Partnerships Created Under the Delaware
Revised Uniform Partnership Act ..................................................... .[P10-180]
Classification of a Barbados Society With Restricted Liability ................ .[P10-185]
Canada Revenue Agency Updates on Foreign Entity Classification...........[P10-187]
Classification of Foreign Entities as Trusts ......................................... .[P10-188]
Canada-U.S. Tax Convention: Implications on Hybrid Entities ............... .[P10-190]

II — RESIDENT CORPORATION [P10-225]

CONCEPT OF RESIDENCE ............................................................. [P103-235]

TAX CONVENTIONS........................................................................ [P10-265]
Liable to Tax ............................................................................... .[P10-267]

TD Securities ........................................................................ ..[P10-268]
Tie-Breaker Rule .......................................................................... .[P10-270]

CASE LAW ...................................................................................... [P10-280]
De Beers Consolidated Mines Case ................................................... .[P10-290]
Unit Construction Case.................................................................. .[P10-310]
B.C. Electric Case ......................................................................... .[P10-325]
Other Illustrative Cases on Corporate Residence.................................. .[P10-330]
Wood v. Holden........................................................................... .[P10-335]
Laerstate BV................................................................................ .[P10-337]
TD Securities (USA) LLC v. R........................................................ .[P10-337]
Influence of Majority Shareholders ................................................... .[P10-340]
Canada Revenue Agency Position on Central Management and Control ....[P10-345]
Summary .................................................................................... .[P10-350]

STATUTORY PRESUMPTIONS.......................................................... [P10-370]
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Corporations Incorporated After April 26, 1965 .................................. .[P10-385]
Corporations Contemplated By Paragraph 250(4)(b) ............................. .[P10-400]
Corporations Incorporated Before April 27, 1965................................. .[P10-415]

CARRYING ON BUSINESS IN CANADA............................................ [P10-435]
Case Law on ‘‘Carried on Business in Canada” ................................... .[P10-440]
Case Law on Section 253................................................................ .[P10-450]

DEEMED NON-RESIDENCE ............................................................. [P10-460]
Presumption at Subsection 250(6) ..................................................... .[P10-470]

TRUST RESIDENCE ......................................................................... [P10-475]
Fundy Settlement v. The Queen (Garron Family Trust v. The Queen) .......[P10-480]
Non-Resident Trust Rules .............................................................. .[P10-485]
Provincial Residence of a Trust........................................................ .[P10-490]

III — STATUS OF CORPORATIONS [P10-500]

PUBLIC CORPORATION................................................................... [P10-550]
Shares Listed on an Exchange ......................................................... .[P10-560]
Election or Designation as a Public Corporation.................................. .[P10-605]

Conditions to Qualify as Public................................................... .[P10-650]
Election or Designation to Cease to Be Public..................................... .[P10-725]

Conditions to No Longer Qualify as Public ................................. ..[P10-755]
Retroactive Application.................................................................. .[P10-785]
Amalgamation ............................................................................. .[P10-800]
Other Public Corporations .............................................................. .[P10-815]

PRIVATE CORPORATION ................................................................ [P10-875]
Prescribed Venture Capital Corporations and Prescribed Federal
Crown Corporations...................................................................... .[P10-900]
Corporations Deemed Not to Be Private Corporations.......................... .[P10-960]

Crown Corporations............................................................... ..[P10-965]
Credit Unions ....................................................................... ..[P10-990]
Cooperative Corporations........................................................ ..[P11-005]
Insurance Corporations ........................................................... ..[P11-020]

Condominium Corporations ............................................................ .[P11-050]
Date of Acquisition of Private Corporation Status ............................... .[P11-065]

Private Corporation at the Commencement of its 1972
Taxation Year..................................................................... ..[P11-080]

Corporation Incorporated After 1971 ......................................... ..[P11-095]
Private Corporation Status Before 1972 ............................................. .[P11-110]

Bigmar Enterprises Case.......................................................... ..[P11-125]
Fred Padfield Case ................................................................. ..[P11-140]

OTHER CORPORATIONS ................................................................. [P11-200]

CANADIAN CORPORATION............................................................. [P11-260]
Departure From Canada ................................................................ .[P11-300]

CANADIAN-CONTROLLED PRIVATE CORPORATION ....................... [P11-330]
Canadian Control Not Required ...................................................... .[P11-355]
Scope of the Notion of Control ....................................................... .[P11-370]
De Jure and De Facto Control ........................................................ .[P11-400]

Duha Printers (Western) Ltd. v. The Queen ................................. ..[P11-405]
Silicon Graphics Ltd. v. The Queen ........................................... ..[P11-406]
Administrative Position Following Silicon Graphics..................... ..[P11-406A]
Bioartificial Gel Technologies (Bagtech) Inc. v. R........................ ..[P11-406B]

Control Via Partnerships ................................................................ .[P11-407]
Multiview Inc. v. The Queen .................................................... ..[P11-409]
De Facto Control ................................................................ ..[P11-409A]
Subsection 256(5.11) and De Facto Control ............................... ..[P11-409B]
Canada Revenue Agency Position on Relevant Factors ................ ..[P11-409C]
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Scope of Paragraph 251(5)(b)........................................................... .[P11-410]
Sedona Networks Corporation v. The Queen — Tax Court of
Canada Decision ................................................................. ..[P11-411]

Sedona Networks Corporation v. The Queen — Federal Court of
Appeal Decision ................................................................ ..[P11-411A]

Canada Revenue Agency Position on Sedona ............................. ..[P11-411B]
Application of Paragraphs 251(5)(b) and 256(1.4)(a) ...................... ..[P11-412]

Administrative Positions on Matter of Control .................................... .[P11-415]
Reorganization and Acquisition of Control......................................... .[P11-417]
Simultaneous Control by Members of a Corporate Chain ...................... .[P11-420]

SPECIFIED INVESTMENT BUSINESS ................................................ [P11-425]

TAXABLE CANADIAN CORPORATION............................................. [P11-430]

SMALL BUSINESS CORPORATION ................................................... [P11-460]
Administrative Position .................................................................. .[P11-480]
Judicial Interpretation.................................................................... .[P11-485]

ELIGIBLE DIVIDENDS..................................................................... [P11-490]
Enhanced Gross-Up and Credit ....................................................... .[P11-491]
Eligible Dividends ......................................................................... .[P11-492]
Part III.1 Tax .............................................................................. .[P11-493]
Election Not to Be a Canadian-Controlled Private Corporation .............. .[P11-494]
Unlimited Liability Companies (‘‘ULCs”)........................................... .[P11-495]

IV — SHARE [P11-500]

JUDICIAL INTERPRETATION .......................................................... [P11-525]

STATUTORY INTERPRETATION ...................................................... [P11-555]

SHARES IN A FOREIGN BUSINESS................................................... [P11-570]

UNAUTHORIZED SHARE CAPITAL.................................................. [P11-580]

V — SHAREHOLDER [P11-625]

JUDICIAL INTERPRETATION .......................................................... [P11-650]

ADMINISTRATIVE POSITION........................................................... [P11-655]

DISSENTING SHAREHOLDER.......................................................... [P11-675]

VI — THE GENERAL ANTI-AVOIDANCE RULE [P11-700]

OVERVIEW...................................................................................... [P11-705]
Canada Trustco Mortgage Co. v. Canada .......................................... .[P11-710]

Analysis at Trial .................................................................... ..[P11-715]
Decision at the Federal Court of Appeal .......................................... ..[P11-720]
Supreme Court of Canada Decision in Canada Trustco....................... ..[P11-725]
Barclays Mercantile Business Finance Limited v. Mawson
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Mathew v. Canada and OSFC Holdings Ltd. v. The Queen ................... .[P11-735]

The Trial Court Decision in OSFC .............................................. .[P11-740]
The Decision of the Federal Court of Appeal in OSFC .................. ..[P11-745]
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Identifying an Avoidance Transaction in a Series .................... ...[P11-755]
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Concurring Decision on a Series of Transactions .................... ...[P11-775]

Administrative Position on a Series of Transactions........... ....[P11-780]
Application of Subsection 245(3) to Third Parties ................... ...[P11-785]
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CAPITAL TRANSACTIONS

In addition to the commentary detailed below, this chapter also includes a Research Index (at page

2403) and a Documents section (at page 3469). The latter contains relevant material issued by the

Canada Revenue Agency.

I — EXCHANGE [P30-000]

INTRODUCTION ............................................................................. [P30-015]
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AMALGAMATION

In addition to the commentary detailed below, this chapter also includes a Research Index (at page

3481), a Checklist (at page 3915) and a Documents section (at page 4137). The latter contains

relevant material issued by the Canada Revenue Agency.

I — AMALGAMATION OF CORPORATIONS
— CORPORATE LAW [P40-000]

INTRODUCTION ............................................................................. [P40-025]

APPLICABLE PROVISIONS ............................................................... [P40-490]
Solvency Test............................................................................... .[P40-495]

Notice to Creditors ................................................................ ..[P40-500]
Where the Directors Are Not Liable .......................................... ..[P40-510]

AMALGAMATION ........................................................................... [P40-525]
Amalgamation Agreement .............................................................. .[P40-540]
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Cancellation of Amalgamation Agreement.......................................... .[P40-645]
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Certificate of Amalgamation ........................................................... .[P40-705]
Effect of Amalgamation ................................................................. .[P40-720]

SHORT-FORM AMALGAMATION..................................................... [P40-735]
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TAX TREATMENT OF AMALGAMATION ......................................... [P40-785]
Merger of Taxable Canadian Corporations......................................... .[P40-810]

‘‘Canadian Corporation” ......................................................... ..[P40-840]
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Section 128.2 .................................................................. ...[P40-868]
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Assumption of Liabilities ................................................................ .[P41-255]
Amounts Payable to Predecessor Corporations ............................. ..[P41-280]
Deemed Settlement of Debts .................................................... ..[P41-325]

Continuation of Shareholding.......................................................... .[P41-435]
‘‘Shareholder” ....................................................................... ..[P41-460]
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‘‘BUTTERFLY” TRANSACTIONS

In addition to the commentary detailed below, this chapter also includes a Research Index (at page

5301), a Checklist (at page 5695) and a Documents section (at page 5875). The latter contains

relevant material issued by the Canada Revenue Agency.
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TRANSFORMATION OF A BRANCH

In addition to the commentary detailed below, this chapter also includes a Research Index (at page

6301) and a Documents section (at page 6801). The latter contains relevant material issued by the

Canada Revenue Agency.
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