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Highlights: 

E	 Competition Tribunal Act—Section 30—In-Camera Proceed-
ings—Case Law Annotations—Confidentiality Orders—Justice 
Little noted that the confidentiality interest at stake had at least 
two public interest dimensions. One was the public interest in 
protecting confidential information covered by the terms of the 
Tribunal’s confidentiality orders issued under the Competition 
Tribunal Rules, recognizing its established approach to confidential
ity issues in litigated proceedings. Another was the public interest in 
the confidentiality of the Commissioner’s statutory merger review 
process. Justice Little explained that key elements of the merger 
review process, including the issuance of a Supplementary Informa
tion Request (“SIR”) occur before the Commissioner files an applica
tion under section 92. Both of those public interests may be acute 
when the information concerns a merger of companies whose shares 
are publically traded. Justice Little recognized that the SIR was the 
Commissioner’s request for information, rather than a merging 
party’s response to it. Justice Little did not believe that fact on its 
own negated the public interest in its confidentiality. The informa
tion in a SIR is informed by the merging party’s or parties’ filings 
under section 114 and by any information they may have voluntarily 
provided. Justice Little concluded that the risk of harm to the public 
interests in this case, and likely in general for SIRs, was apparent 
and serious. The proposed redactions covered the SIR itself and 
short passages elsewhere in the application record that reflected its 
contents. Justice Little agreed that there was no alternative to the 
targeted redaction of the specified information in the application 
record. Justice Little concluded that the harm to those public 
interests outweighed the public interest in open courts in the 
circumstances. The confidentiality issues arose on a section 11 ap
plication during an inquiry under the Competition Act. The Commis
sioner was at the investigation stage and required additional 
information. The section 11 application occurred before the Commis
sioner’s determination of whether to file an application under one of 
the substantive provisions of the Competition Act. On the section 11 
application, the Commissioner had to disclose to the Court the extent 
of the records already in the Commissioner’s possession and had to 
address whether producing the records sought was excessive, 
disproportionate or unduly burdensome, having regard in part to the 
overlap of the prior production during the merger with the proposed 
production under the Specifications in the draft section 11 order. In 
this context, Justice Little noted that treating the SIR and its 
contents as confidential under Rule 151, at the stage of a section 11 
application intruded minimally into the open court principle and the 
objectives and values that support it. Through targeted redactions 
and the application of the Rule 151 test, the key objectives of section 
11 are maintained and advanced, including judicial supervision and 
authorization of the Commissioner’s requests for documents and in
formation, the Commissioner’s ability to use confidential and com
mercially sensitive information obtained from a respondent to satisfy 
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the legal requirements for a section 11 order, and the public’s ability 
to scrutinize both the Commissioner’s request and the Court’s pro
cess and decision to grant, modify, or deny the order requested: Can
ada (Commissioner of Competition) v. Rogers Communications Inc., 
2024 CarswellNat 425, 2024 FC 239 (F.C.). 

E	 Competition Tribunal Act—Part 8—Private Access Proceed-
ings—Case Law Annotations—The application for leave under 
section 103.1 was not properly constituted and could not be accepted 
for filing. First, the Notice of Application did not set out any mate
rial facts that could support a Tribunal order granting leave. It 
referred to a Statement of Grounds and Material Facts attached to 
the proposed Notice of Application under section 79, but no such 
statement was attached or otherwise filed. The attempted filings for 
the application for leave under section 103.1 also did not include a 
memorandum of fact and law, although the Notice of Application 
refers to such a memorandum. Second, the proposed Notice of Ap
plication under section 79 of the Competition Act was inadequate on 
its face. To be acceptable for filing, it must contain at least some al
legations of fact that could support a viable claim under that 
provision. No material facts were set out to support a cause of action 
under section 79. Third, both the Notice of Application under section 
103.1 and the proposed Notice of Application under section 79 
included a paragraph that referred to an affidavit of Gaskin and cor
respondence with the Competition Bureau. Neither the affidavit nor 
the correspondence was filed with the proposed Notice of Application. 
It is an applicant’s responsibility to file notices of application and 
supporting materials that are acceptable for filing. Fourth, the Com
missioner of Competition must be served with a copy of an applica
tion under section 103.1. It is not proper practice for an applicant to 
file a notice of application under the Competition Act against a party 
characterized as a “Third Party” to the lawsuit. It is proper practice 
for an applicant to name one or more proposed “respondents” in a 
notice of application filed with the Tribunal. It was unclear how the 
“Competition Bureau Canada” could be alleged to have engaged in 
conduct falling under section 79 of the Competition Act. The Tribunal 
directed the Registry not to accept any of the documents tendered by 
Gaskin for filing to commence an application under section 103.1 of 
the Competition Act, in their present forms: Winston Gaskin et. al. v. 
Rogers Communications Inc. et. al., 2024 CarswellNat 1218, 2024 
Comp. Trib. 2, 2024 CanLII 31438 (Comp. Trib.). 

E	 Competition Bureau—Compliance Hub—Core Principles of a 
Credible and Effective Compliance Program—A compliance 
program is a set of business practices scaled to an organization’s 
size, resources and risks. Organizations of all sizes can benefit from 
having a compliance program, but that does not mean all businesses 
must have the same compliance program. To be credible, a program 
must at a minimum show a business’ genuine commitment to obey
ing the law and competing fairly. To be effective, the program must 
inform all those acting for the organization, that compliance is 
important. It must inform them of their legal duties and internal 
compliance measures. It should also provide the tools to prevent and 
detect misconduct. 
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