TABLE OF CONTENTS

ACKNOWICAZMENLS ....cccooeiiiiiiieee e il
FOP@WOFd..........oooviiiiiiiiiieeee et v
PFOJUCE . X
Author’s Biographical NOes .................ccccccccciiiiiiiiiiiiii xi
CHAPTER 1 — INTRODUCTION....ccccoserneriesscnnersossonsssscssnssscssssnssses 1
CHAPTER 2 - PROCESSING THE GRIEVANCE........ccccceeveunennens 7
The Importance of Informal Dialogue .............oovvviiiiiiiiiiiiiiiiiiiiiiiieieee 7
Formal GrieVance PrOCESS .........uuuuuuuieiiiee s 8
TYPES Of GIIEVANCES ...cevvvviiiieeeeeeiiiiiiee e e e e et e e e e et e e e e e e e eeaai e 9
Obligations of the EMPIOYer...........veeieeiiiiiiiiiiiieeeeeieeeee e 10
GTIEVANCE PrOCEAUIE ... .uuiiiiiiiiiiiiiiiiiiiiiieiiteie ittt aaeeaaeeees 10
Framing the GrieVance..............uuuuuuuiiiiiiiiiiiiiiiiiiiiiiiiieeiieeiieeeeeeeeeeeeeee 11
Conducting Grievance MECtiNGS .........eeeeerriiiiiiiiieeeeeeeeeiiiieeeeeeeeeeraiennnnns 13

The Importance of DIialogue ...........eveiiiieeiiiiiiiiiiieeeeeiieeeee e 13

Without Prejudice DiSCUSSIONS .....uueeeiiiiiiiiiieeeeeeeeeiiieee e 14
ANSWETS 10 GIIEVANICES ...eeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeseee s e e e eeeeennns 16
TIMEIIIIESS ..t 17
Settlement Of the GIIEVAINCE ..........uuuuuuuiiiiiiiiiiiiiiiiiiiiiiiiiiiiiieeiieeeeeeieeees 22

CHAPTER 3 - EXPEDITING THE ARBITRATION

PROCESS ..cooiiiiiineiinnnionsnsiossasiossnssosssossssssssassossass 25
Expedited Arbitration by Statute ........ccceeeeiiiiiiiiiiiieeeiiiiiiiiee e 26
Private Arbitration Arising From the Collective Agreement..................... 28
ChooSING @ NOMINEE ....ccevviiiiiiiieeeeeeiieiiieeeeeeeeeeeeie e e e eeereaasiaeeeeeeeraaeeens 29
Modifying the Traditional Arbitration Model .................l. 30
Mediation-ATDItTATION .......uueeiiiiiiiiiiiiiiiiiiiiiiiieiietieiiieeeeeeeeeeeeeeeeeeeeeeeeeeeees 31
The TroubleShOOTET. ... 33
Expedited Arbitration ............eeeeeriiiiiiiiiiiee e e e e e e e e 34
Other Available TOOIS ......coooiieeeiee e 35

xiii



Labour Arbitrations and All That

CHAPTER 4 - GETTING READY FOR THE HEARING............ 37
Gathering Information .............oouviiiiiiieeeriiiiiiiie e 37
INtErVIEWING WITNESSES . .uuuuuneeeiiiiiiiiiieeeeeeeeeiiiieeeeeeeeeeertieeeeeeeeeenraeaeeenas 39
WIENESSES - eeeeieeeeeeeeeee e 40
The 10 Rules of Witness Preparation .............eevvvvviiiiieeeeeriiiiiiiinneeeeerenenens 41
Assembling EVIAENCE .....uuiiiiiiiiiiiiiie e 45
Order of Proceeding .........cceeeeeiiiiiiiiiiiieeeiiiiiiieee e 46
Tdentifying WItneSSES.....uuuuueieeeiiiiiiiiieeeeeeee et e e e e e e e eeeaaees 46
Determining the Evidence..............coeeeiiiiiiiiiiiiiinieeeiee e, 46
Assembling the DOCUMENtS...........oeeeeeiiiiiiiiiiiiieeeee e, 47
Using Creativity in the Hearing............ocoovvviviiinneneeiiiiiiiiee e 48
Video Surveillance........coooeeeeieeieieieeee e 48
Visual AidS coooeeeei 48
The Use OFf NOLES «ooeieiieeieeeieeeeeeeeeeeeeee e 49
Agreed Statement of Facts..........ccoooeveiiiiiiiiiiiiiieeee e, 49
Subpoenas DUuces TECUIM ......ccoiiiiiiiiiiiiieiiiiiiie e 50
ANALYSIS Of ISSUES ..eeeieiiiiiiiiiiiiee e 52
The Collective AGreement............ccevvviiiiiiiiiiiiiiiiiiiiiiiiiieeeeeeeeeeeeeee 52
Narrowing the SUDMISSIONS ......vvvueiieeriiiiiiiiiee e 52
Prepare for the Opposing SUbMISSIONS ......ueeeeiiiiiiiiiieeeeeeeeiiiiinnnns. 53
Examining the Caselaw ..............ouvviiiiieriiiiiiiiiiie e, 53

CHAPTER 5 - THE HEARING -

PRELIMINARY MATTERS .....ccovviiinvuirnnninnsannene 57
Advance Notice of Preliminary Matters.............ouveeereeeiiiiiiiiiinneeeeeeeeninnns 59
Filing DOCUMENLS ......oooviiiiiiiiiiiiieiiee e 59
The HEATINE ....vvveiiieeeiiiiieieeee et 60
Preliminary ODJECHIONS .....ceeiviiiiiiiiiieeeeeiiiiiiie e e e e et e e e e e eeearie e eeeees 61
Grounds for Objections to JUIiSAICION ........uueeeiiiiiiiiiiiiee e 63
OpPening StAtEMENT «...ueeieiiiiieeeiiiiiie et e et e e e e e e e 64
Agreed Statement of FACES ........oooiiiiiiiiiiiiiiiiii e 66

CHAPTER 6 - THE HEARING -

MATTERS OF EVIDENCE.........irnreinnnaenenn 69

Powers of ArbItrators ........ccvviiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiieeeeeeeeeeeeeeeeeeeeeeeeee 69
EXclusion of WItnesses........ceeeiieiiieiieiieieieee e 71
Order of Proceedings ..........ooooiiiiiiiiiiiiii 73
Preparation Of WItneSSes. ... ..uueiiiieeiiiiiiiiiiieee e e e e e e e e 73
Examination-in-Chief .................. 74
Types Of QUESTIONS ...eeevviiiiiiiiiieeee ittt 76

Xiv



Table of Contents

Refreshing a Witness’s MEMOTIY ........ovueeeeeeiiiiiiiiiiiieeeeeeeeviiiee e eeeeees 77
HOSHIE WiItNESSES ...uuneeeiiiiiiiiiiieeee et e et e e e e e e e e e e 78
HeATSAY .euneiiii e 79
CroSS-EXAMINATIONS ....tttiiiiiiiiiiiiiiiiiiieiieeiteeaeteabeeaaeaaaeassaeeassssaaesassaaeesseenes 80
Techniques and TIPS ......oovvuieeeieiiiiiiiceee e 81
Objections During Cross-eXamination ...........ceeeeeereeveeviineeeeeeeeeneennnn 85
Re-examination on Reply ......ccoeeeiiiiiiiiiiiiniiiiiiieee e 86
REPIY EVIAENCE ...ttt 87
Should Evidence Be Called at All? ......ccccoeiiiiiiiiiiiiiie e 88
CHAPTER 7 - THE HEARING - ARGUMENT STAGE.............. 91
Argument in Chief ...t 91
Review Of EVIAENCE ... ....uuuiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiieeeeeeee 92
Review of the Collective Agreement and Legislation ......................... 95
Review of Other Arbitration Awards and Cases............ccoeevvveeeeeeen... 96
Argument in Rebuttal ............ooooiiiiiiiiiiiiiiii e 100
RePIY ATZUMEIE o.oviiiiiieiiiiiiiiiiiee e et e e e e e e e e e e e eeaaees 104
CHAPTER 8 — AFTER THE HEARING.........eeeerrrereeccrrneeeecrsanee 107
Executive Sessions of a Board of Arbitration............ccccoeeveeieiiii.. 109
Dissenting OPINION .......covvuuuiieeiiiiiiiiiiee e e et e e e e e e e e e e eeaiaans 113
Questions of COMPENSATION ........uvvviiiieeeiiiiiiiiiee e e e e e e e e 114
Enforcement of Arbitration AwWards ............ccovvveeiieeiiiiiiiiiiinee e, 117

CHAPTER 9 - JUDICIAL REVIEW OF LABOUR

ARBITRATION AWARDS .....ccovvtienvnninsnnessannossns 119

Introduction to Judicial Review ............cccc 119
The Standards of Review ... 121
Determining the Standard ...........ccceeeeiiiiiiii 123
Examples of Grounds for ReVIEW ..........ccccoiviiiiiiiiieiiiiiiiiiiciee e, 126
Denial of Procedural Fairness ..., 127
Jurisdictional ErTor.... ... 128
Errors in Interpretation and Application of Collective Agreement ... 128
SUININIATY ©evtiieeeee ettt e et e e e e e et ettt e e e e e e e aeaba e aeeeeeeeasnnaaaeens 129
CHAPTER 10 — LEGAL ISSUES ......ccitnviiinninnniiessneiossnsissssessasses 131
ESTOPPEL e 131
ISSUE EStOPPEL.covvviiiiiiiiiiee e 132
Promissory EStOPPel ....ccooeeeiieiiieeiieeeeee e 134
ADUSE Of PrOCESS ... 135

XV



Labour Arbitrations and All That

LACRES. - 137
Culminating INCIAeNt .........ccooiiiiiiiiiiiiiiiiiiie e 138
Past PractiCe.........oooviiiiiiiiiiiii 139
Double JEoPardy .......covvviiiiiieeeiiieee e 141
Sworn Statements and Will Say Statements/Declarations....................... 142
Taking @ VIEW ....ooooiiiiiiiiiiii 143
EXPErt WILNESSES ...eeeiiiiiiiiiiieeeeeeeiiiiiee e e e e e e ettt e e e e e e eeerai e e e eeeeeessnennns 143
HOSHIE WILINESS ...vviiiiieeeee e 145
CHAPTER 11 — CONCLUSION....cccovettiesssneerssssssessosssnsessossonsessns 147
INACX ..o 151

XVi



